ANYOFFIGIAL PUBLICATION OF THE HAWAIL STATE BAR ASSOCIANTION
May, 200¢ 00

BAR ]OURNAL

In This Issue,

b Act 234: Haﬁ-&ii S
Climate Change




VOLUME P2, N UMZBZER 5

EDITCR IN CHIEF T
Carol K. :\11uranaka F E A T [J R E S

BOARD OF EDITORS -
Christine Daleiden 6 Act 234: Hawaii’s Climate Change Law
David Farmer by Douglas A. Codiga

Susan Gochros
Cynithia Johirg
Edward Kemper 26 Bar Directory Errata
Laure! Lao

Melvin MM. Masuda
G. Richard Morry

Lennes Omuro

Suzanne Terada D E PA RT i\/I E N T S
Jodi Kimura Yi
Jennifer Young

16 HSBA Happenings
HSBA OFFECERS
President .

Jefirey HK. Sia 18 Perspectives

Vice President/ President-Elect
Rai Saint Chu 20 Court Briefs

Secretary

Caralyr: M. Yi
T 29

Case Notes

Treasurer
Douglas T. Mcore .
24 FEthics & Issues

Y1.D OFFICERS M,
_ President 30 Of the Record
Iill Hasegawa m
Vice President/President-Elect 31 .
Damien A, Elefante Classifieds

Secretary
Lisa Nakahara

Treasurer
Sat Freedman

EXECUTIVE DIRECTOR
Lyn Flanigan

GRASS SHACK PRODUCTIONS
Publisher
Breit Pruitt

Assistant to Publisher
Maria Karpenko

Art Direction
Beryl Bloom

Hawaii Bar Journal is published smonthly with an additjenal
isstie in the second quarter of cach year for the Hawaii State
Rar Associatien by Grass Shack Productions, 1111 Nuuanu
Ao, Suite 212, Honolule, Hawndi 6817, Annual subscription

rate is $50. Peviodical postage paid a1 Honaluly, Hovws and On the cover: Cbate Autherzm by Fanny Bilodean. Bilodeau has always loved detail and literally
ol g ol ¢ much of her t her hands and kn hild examining nature close-
POSTMASTER: Send aderess changes 1o the Haval Bar spent much of her time on her hands and knees as a young child examining nature close-up.
Soumat 1SS 1063-1585), 1132 Bishop 5, Ste. 906, Bilodeau will be the first to say that nature itself has taught her many more lessons in art than
Honclul, Haredik 86813. any formal teaching, and that’s where she still prefers to receive most of her training Bilodeau

work can be found at Istand Art Galleries, 76 S. Hotel Street in Honelulu’s art district.

Advertising inquities should be directed to:

Grass Shack Productions Naotices and articles should be mailed 1o the Hawaii Bar Journal, ¢/0 HSBA, 1132 Bishop Street, Suite 966, Honoluls, HI 96813

(B08)521-1929  FAX: (808)521-5631 (Pl}om:: 53?-13[58, Fax: :?2]-7936; E‘}RL: hitp:/ { HSBA.org) si.\:.\\'ceks |J(lrf)l’f! publicmi(.m. Th{_: Hateaif Bar Journal reserves the right (o
cdit or not publish submitied material. Statements or expressions of opinien appearing herein are those of’ the authors and net nec-
Printed in Hawaii by Hagadane Printing essarily the views of the publisher, editorial stalf, or officials of the Hawait State Bar Association. Publication of advertising herein

docs nat imply endorsemen of any product, service, or opinion advertised. The HSBA and the publisher disclaim any liability aris-
ing from reliance upon information contained herein. ©2008 Hawaii Staie Bar Association. All Rights Reserved.




by Douglas A. Codiga

134
Climate change is emerging as c‘}

one of the most significant environ- «f
mental and eco-

issues
of our
time.
Widespread scientif-
ic agreement that
human activities contribute

nomic

to climate change and increased
public awareness about its impacts —
from the plight of polar bears on melting
Aretic ice to tropical atolls submerged by
rising sea levels — have spurred the adop-
tion of international treaties, regional
agreements, and federal,
state, county and
municipal laws.
These laws

typical-
ly seek to
regulate the greenhouse gas emissions
which contribute to climate change.
Because greenhouse gas emissions result
from a wide variety of economic activi-
ties, the laws that regulate them are often
correspondingly broad and inclusive.
Such laws necessarily affect all major
sectors of the economy i the effort to
protect the environment from global
warming,'

In 2007, declaring that “climate
change poses a serious threat to the eco-
nomic well-being, public health, natural
resources,
Hawaii,” the Hawaii Legislature passed
major climate change legislation known
as Act 234.* The potential adverse envi-
ronmental effects of climate change, as
identified by the Legislature, may
include rising sea levels resulting in the
displacement of businesses and resi-

and the environment of

dences and inundation of freshwater
aquifers, damage to marine ecosystems
and the natural environment, extended
drought and loss of soil moisture, an
mecrease in the spread of infectious dis-
eases, and an increase in the severity of
storms and extreme weather events.®
The economic impacts may be equally
serious. Climate change is expected to
have detrimental effects on some of
Hawaii’s largest industries, including
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agriculture,

recreation, commer-
fishing, and
forestry. It is also expected

cial

to increase the strain on electricity

supplies necessary to meet the
demand for air conditioning during
the hottest times of the year.*

To address these challenges, the
Hawaii climate change law is among the
first in the nation to require statewide
reduction of greenhouse gas (“GHG”)
emissions to 1990 levels by the year
2020. Although Act 234 establishes this
basic GHG emissions limit, it does not
specify enforceable limits on particular
emitters of green-

hous

gases. The

Act instead
grants a broad

mandate to the State
of Hawaii Department
of Health to adopt admin-
istrative rules to achieve the emis-
sions limit.
may regulate emissions from “sources or

These administrative rules

categories of sources” to achieve the
emissions limit.> The rules are expected
to regulate GHG emissions from electri-
cal utilities, petroleum refineries, the
ground transportation industry, the mar-

itime industry, and possibly other

sectors of Hawaii’s economy.

This article provides a

detailed summary of the
chief requirements of
Act 234 and briefly
discusses related cli-
| mate change law

" and policy issues in
'%Hawaii.

Because
regulations are not
yet in place, the pur-

PR ox—ouma

pose of this article is to

foster general knowl-

oo, [ ARAY

edge about the

Act’s little known but potentially far-
reaching requirements. Although Act
234 is intended to address the challenges
of global warming, it may also create
economic opportunities by stimulating
demand for a broad range of products
and services that increase energy effi-
ciency, reduce GHG emissions, and pro-
mote environmental sustainability in
Informed participation in
future rulemaking and legislative action,
by all interested and affected parties, will
be necessary to implement the Act and
help achieve its mandate of reducing
Hawaii’s emissions to 1990 levels by the
year 2020,

Hawaii.

Hawaii’s Law Is
Among First In Nation
The

Hawaii

Legislature has
concluded the
requirements
of Act 234 are
based upon the
current science of
climate change.
; The Act finds that cli-
" mate change is caused, at
least in part, by human activ-
ities, including the burning of
fossil fuels. This cenclusion is
supported by the findings of the
ntergovernmental Panel on
Climate Change, a United Nations body,
which in February 2007 released its
fourth assessment of the predicted
impacts of global climate change. The
panel concluded that most of the
observed increase in globally averaged
temperatures since the mid-20th century
is “very likely” due to the observed
increase in anthropogenic (human)
GHG concentrations.” The panel also
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- MEDIATION ARBITRATION |

predicted temperature rises of up to
d a half degrees Fahrenheit by
nd a sea level rise of up to twen-

three inches, with an addition_f;_tl 7.8

Act 234 was
a dynamic array

2

laws addressingiclimate change. The
foremost international agreement is the
Kyoto Protocol, a binding 1997 adden-
dum to the United Nations Framework
Convention on Climate Change.” Upon
having entered into force on February
6, 2005, the agreement requires indus-
trialized countries to reduce their GHG
emissions, between 2008 and 2012, by
approximately 5% compared to 1990

levels.? Innovative “market-based mech-

anisms” under the agreement allow
developed countries to earn an :
emissions credits through emiss
reduction projects.  The Uni
Nations considers the Kyoto Protocol tp
be a far-reaching agreement on environ-
ment and sustainable development
because it will affect “virtually all major
sectors of the econemy.”" Although the
U.S. government has signed the Kyoto
Protocol, it has not been ratified by
Congress. As a result, the United States
is not bound by the Kyoto Protocol’s
requirements concerning reduction of
GHG emissions.”

Nor has Congress passed major fed-
eral legislation ‘designed to address cli-
In November 2007, the
Lieberman-Warner Chmate Security
Act of 2007 was sent to the full Senate
for a vote, marking the furthest progress
to date of any proposecl federa

mate change.

tion.”® The hill would establish a nation-
wide cap on GHG emissions with the
objective of reducing such emissions to
15% below 2003 levels by the year 2020,
and to 70% helow 2005 levels by the
year 2050. To achieve these goals, the
bill would create an economy-wide emis-
sions trading system similar to the one
adopted by the European Union."
Similarly, in December 2007,
Congress included a provision in a $300
billion omnibus budget package requir-
ing the U.S. Environmental Protection
Agency to establish a mandatory pro-
gram to require US. companies to
report their GHG emissions by June
2009.® The law does not specify which
industries must report, however, or how
often reporting must occur. Nor does it
specifically preempt state reporting
laws,®
In the absence of federal legislation,
ates, counties and municipalities have
n the recent development of cli-
change law and policy in the
States. California led the way

a reduction in GH
levels by 2020.® T _
adoption of regula monitoring
GHG emissions and’ Tequires annual
reporting of GHG ‘emissions.”” It also

market-based

requires compliance
mechanisms to achieye the emissions
limit.® In May 2007, Washington

passed similar legislation and in July
2007, New Jersey and Florida also
passed laws controlling GHG emissions.




Greenhouse Gas
Emissions Limit

Governor Linda Lingle signed Act
234 on June 30, 2007 and the law
became effective July 1, 2007, making
Hawaii among the first states in the
nation to pass a law with a GHG emis-
stons reduction limit.  Section 2,
“Declaration of Policy,” sets forth the
Act’s fundamental requirement: “By
Jamuary 1, 2020, the State of Hawaii
shall reduce statewide greenhouse gas
emissions to levels at or below the best
estimations and updates of the inventory
of greenhouse gas emissions estimates
for 1990.7* This is referred to in the Act
“greenhouse gas emissions
limit. It is consistent with the limit
established by the Kyoto Protocol and
climate change laws adopted by
California, Washington, New Jersey and
Florida.,

The Act’s emissions limit is codified
in Hawail’s air pollution control law,
Chapter 342B, Hawaii Revised Statutes
{(“Chapter 342B™), which sets forth the
emissions limit but also exempts the reg-
ulation of GHG emissions from
planes: ‘A statewide greenh
emissions limit to be achieved by:202
hereby estahlished that is equ:
below the level of statewide gree :
gas em;ssmns in 1990, as determmed by
! 3' £ Act provided that for pur-

as the

»27

01.1 SC

exempted to - avoid burdening the
tourism industry®

Important]y, the Act amends
Chapter 342B to authorize the adoption
of admm]stra_t_we rules to achieve the
emissions limit® The Department of
Health (*Department”) shall adopt such
rules hefore December 31, 2011 and
they are to become operative January 1,
2012.% The rules have several interrelat-
ed purposes. First, the rules shall estab-
lish specific GHG emissions limits appli-
cable to
sources” to be achieved by January I,
2020 The rules shall also establish

emission reduction measures necessary

“sources or categories of
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to achieve the
and technically feasible and cost effec-

“maximum practically

tive” reductions in GHG emissions in
furtherance of achieving the Act’s emis-
sions limit.® The Act includes the addi-
tional proviso that any rule adopted.§
the Department pursuant to séat
342B-72 shall ensure that ¢
house gas emission reducnons achieved
are “real, permanent, quantifiable, veri-
fiable, and enforceable[.]™

the Act requires the
Department to also adopt rules requiring

Finally,

the reporting and verification of
statewide GHG emissions.™
pose of reporting GHG emissions is to

The pur-

facilitate monitoring and enforcement by
the Department of the specxﬁc GHG
emissions limits establish
sources of emissions:
is also tasked with perio
these reporting requlreme“:'l
that they are consistent with internatio
al, federal, and other states’ GHG emis-
These

administrative rules, which are essential

sions reporting programs.”

to implementation of the Act, are to be
based upon the recommendations and
findings of a work plan to be created by
a task force, as further described in the
Act,

Task Force

The Act establishes a “greenhouse
gas emissions reduction task force” with-
in the State’s Department of Business,
Feonomic Development and Tourism
(“DBEDT*) for administrative purposes
only (“Task Force™). The Task Force is
required to have ten members from gov-

ernment, business, and environmental

organizations.
The Task Force is to he co-chaired
by the Deputy Director of the

Department’s Environmental Health
Administration and the Director of
DBEDT, or their respective designees.™
The Department’s representative is
Laurence K. Lau, Deputy Director for
Environmental Health, and DBEDT
representative is Theedore E. Liu,
The Task Force shall also
include two members of the University

Director®

of Hawait at Manoa Climate Change

Commission,”™ which are Lorenz

Magaard, Professor of Oceanography,
and Makena Coffman, Assistant
Professor of Urban and Regional
Planning.®

The Act directs the President of the
enate and the Speaker of the House of
atives to each appoint two
iembers from “affected business sec-
ors2-defined by the Act as “electrical

industry.™
are Robbie
President for Public Affairs, Hawatian
Electric Gompany, Inc., and Gary
North, Senior Vice PrCSldCﬂt, Matson
Navigation Co. and the two House of
Representatives appointees are Frank

Clouse, Vice President Refinery
Operations, Tesoro Hawaii
Corporation, and Gareth K. Sakakida,

lanaging Director, Hawaii

Transportation Association.®

Finally, the Act directs the President
of the Senate and Speaker of the House
to each appoint one member from an
organization:’’:. The
Senate appointee 15 Jeff Mikuli
Director; Sierra Club, Hawaii Chapt
and the House of Representative:

environmeital

appointee is Mark Fox, Director of, -
i Tas

The
Fach mem-

Affairs, Nature
Conservancy of Hawaii*
ber of the Task Force is “encouraged to

commit as much time, expertise, and

External

information” as is available to the indi-
vidual member.*

Emissions Inventory

Establishing 1990 emissions levels is
a critical first step in achieving the Act’s
goal of reducing GHG emissions to
1990 levels by 2020. Under section 3 of
the Act, by December 31, 2008,
DBEDT and the Department are
required to complete an updated inven-
tory of emission sources or catcgorles of
sources. The updated inventory shall be
based on the July 1997 report prepared
by DBEDT and the Department entitled
“Tnventory of Hawaii Greenhouse Gas
Emissions Estimates for 1990.”% The
1990 statewide inventory was not
intended to serve as a basis for regula-
tion. The updating process will involve

reviewing the existing data, identifying
discrepancies, evaluating calculation
methaods, and developing new data.*

The Act requires at least one public
hearing prior to the completion of the
updated inventory® Members of the
public, as well as commercial businesses
and other sources of GHG emissions
which may be held to the emissions lev-
els established by the updated inventory,
will therefore have an opportunity to
review and comment on the inventory
before it is finalized.

Wozrk Plan

No later than December 1, 2009 —
less than a year after emissions inventory
is due — the Task Force shall prepare a
“work plan” and “regulatory scheme,™®
The purpose of the work plan and regu-
latory scheme, according to the Act, Is to
implement the “maximum practically
and technically feasible and cost effec-
tive” reductions in GHG emissions, from
sources or categories of sources, to
achieve the Act’s emissions limie.¥ TFor
purposes of the Act, the term
effective” is defined as the “cost per unit
‘eduction.™
\ct 234 acknowledges that GHG
s may provide information to the
Force which may be subject to pub-
lic” disclosure pursuant to Hawaii’s
Uniform Information Practices “Act,
Chapter 92F, Hawaii Revisec Statutes
The Act therefore regq; éonﬁdentlal
information provided
that is exempt fro
under section 92F-13(4 HawaufRewsed
Statutes, to be held in. onfidence or
aggregated to protect::confidentiality.*
The Act requires the work plan (“Work
Plan”) to address thirteen specific objec-
tives, as discussed beloyy.__

“cost

Worxk Plan Objectives
One of the Work Plan’s key objec-
tives is to identify and make recommen-
dations on direct emission reduction
measures, alternative compliance mech-
“market-based compliance
mechanisms,” and monetary and non-

anisms,

monetary incentives to achieve the
required reduction of greenhouse gases
by 2020 Cost/benefit analytical tools,

May 2008 BAWAT BAR JOURNAL 9



economic models, and scientific methods
are to be investigated and developed.®
With regard to market-based compli-
ance mechanisms, consideration must be
given to the potential impact of such

costs associated with, among other
things, permitting, enforcement, emis-
sions inventories and monitoring, and
the preparation of administrative rules.™

The Work Plan is to consider the

mechanisms on communities alreaW lative contribution of each source to

adversely impacted by air polluua
the prevention of any mcreas in to
alr contaminants, and fo max1m17mg the
benefits  of for
Hawaii® Suggested administrative rules

such mechanisms
for regulated entities using market-based

compliance mechanisms are also
required.®

The Work Plan shall also provide a
schedule of fees to be paid by sources of
greenhouse gas emissions regulated by
the Act®® Chapter 342B similarly
authorizes the Depar dopt
rules that specify-asscl
paid by the regulated 50
house gas emissions.® Rev
ed from the payment of these fegs*ar
required to be deposited in the clean air
special fund established pursuant to
Chapter 342B.%

clean air special fund may be used to pay

Proceeds from the
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“preenhouse gas emissions and
tential for adverse impacts on

usinesses. In that regard the

_regulations to control
7 of emissions.® In
California, the regulation of greenhouse
gas emissions from “mobile sources”
includes emission standards for new pas-
senger vehicles and light duty trucks
beginning with the 2009 model year®
Given the dynamic array of emerg-
ng chimate change laws around the
“world, the Task Force is encouraged to

consider “progressive efforts from other
locations” and consult with other states,

nongovernmental organizations, and

nations to identify effectivesstrategies

and facilitate the development of inte-
grated and cost-effective regional,
national and international emissions
reduction programs.” In Hawail, the
Work Plan is to Involve consultation with
all state agencies having jurisdiction over
greenhouse gases, including the Public
Utilities Commission, on energy-related
matters such as electrical generation and
petroleum  refining,
statewide fuel supplies. The purpose of
such consultation is to ensure that green-

service, and

house gas emission reduction activities
are complementary, minimize duplica-
tion, and are implemented in an efficient
and cost-effective manner.”

The Work Plan shall also consider
voluntary actions to reduce emissions,
such as carbon sequestration and best
management practices.” Recommen-
dations are sought for minimizing “leak-
age,” which the Act defines as the reduc-
tion of greenhouse gases within Hawatii
that is offset by an increase in emissions
of greenhouse gases outside the State.®
A series of public workshops, one in
each County, must be conducted to give
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interested-parties an opportunity to com-
ment on the Work Pla

posed regulatory scheme, along with any
proposed legislation, to the Legislature
not less than twenty days prior to the

convening of the regular session in 2010
and shall provide updates every filth reg-
ular session thereafter® The Act appro-
priates $300,000 for fiscal year 2007-08
and the same amount for fiscal year
2008-09 for carrying out the purposes of
the Act, including the hiring of neces-
sary staff.®

Enforcement

Key provisions of Act 234 have
been codified in Chapter 342B, Hawaii’s
air pollution control law. As a resule,
Chapter 342B now contains the
statewide emissions limit requiring 1990
levels of emissions by 2020. It also
authorizes the adoption of administra-
tive rules before December 31, 2011 (to
become operative on January 1, 2012)
concerning specific GHG emissions lim-

its, reduction measures, ecmissions
reporting, other recommendations of
the Work Plan, and a schedule of “fees”
to be paid by GHG emitters. These
rules may also contain enforcement
mechanisms.

The climate change-related amend-
ments to Chapter:342B. are subject to its
existing enforcement provisions;zinclud-
ing its citizen suit provis ter
342B provides for civil and
tive penalties for viclation o

tive rules.® Violators are subje"c"t:-.
of not more than $25,000 for each sepa
rate offense™ Each day of each vicla-
tion constitutes a separate offense.”
Criminal penalties may be imposed on
any person who knowingly violates any
rule. Such penalties include a fine not to
exceed $25,000 for each day of each vio-
lation, imprisonment not to exceed five
years, or hoth.”

The provision of
Chapte’f 2428 authorizes suits by citi-
zens against “any person,” including the
State or the Department, alleged to be in
violation of Chﬁp’_te’r_.S‘lQB or any emis-

citizen suit

sion standard or limit established under
the law.”® Citizens may also bring suit
against the Department for its alleged
failure to perform any act or duty under
Chapter 342B which is not discre-
tionary.™ The Circuit Court shall have
jurisdiction to enforce an emissions limit
or order the Department to perform the
act or duty at issue.” Finally, the court
may award costs of litigation, including
reasonable attorneys and expert witness
fees, to any party, whenever the court
determines such award is appropriate.”

Cap and Trade or
Carbon Fee?
sué raised by the Act is
ch government regula-
se gas emissions in
at:;_l_jé"be accomplished

on” of both.  Consistent with
the innovative market-based mecha-
nisms foufl’d_ in the Kyoto Protocol,
California’s Global Warming Solutions
Act, the proposed Lieberman-Warner

HAWAII BAR JOURNAL E1
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Climate Security Act, and a host of cli-
mate change laws from other locations
around the world, the Act directs the
Work Plan to identify and make recom-
mendations on °
ance mechanisms.”” The Work Bl
must also suggest administrative rule
regulated entities using market-bas
compliance mechanisms.”
Market-based solutions under Act
234 may take the form of an emissions
trading or so-called “cap and trade” pro-

‘market-based compli-

gram. Cap and trade programs rely
upon the government to set a limit on
total emissions for a particular sector of
the economy. A company receives its
emissions allowance cap, which it may
comply with by reducmg emissions to
the level of its cap, by

excess allowances to oth
buying allowances from other. entitie

rather than reducing its own emissions;

Such programs are favored or in use in
For example, the
European Union’s Greenhouse Gas

other locations.

Emission Trading Scheme, in effect since
2003, is the largest multi-national emis-
sions trading scheme in the world, cover-
ing more than 12,000 facilities which are
responsible for 50% of its total green-
house gas emissions.”
have suggested that in California the
Governor and most private industry pre-
fer the establishment of a market-based
system of emissions trading in order to

Commentators

reduce greenhouse gas emissions,®
Although a detailed discussion of
the debate over cap and trade systems
versus a carbon tax is beyond the scope
of this article, proponents of the former
argue that a well-organized cap and
trade system, in which caps are closely
monitored and enforced, offers several
benefits, A cap and trade program may
meet emissions reduction goals, stimu-
late technological advances by reward-
ing companies that reduce emissions,
and engender broader support for cli-
Critics have
suggested cap and trade systems may fail
to reduce emissions, place new enterpris-
es at a disadvantage, and result in wind-
Fees on
greenhouse gas emissions are preferred,

mate change initiatives.

falls to large emission sources.

12 May 2008 HAWAII BAR JOURNAL

proponents suggest, because they lend
predictability to energy prices, are less
cumbersome, and are less vulnerable to
manipulation by special interess.

Land Use and
evelopment
Although independent of Act 254,
pgsible amendment of Hawaus

ilation to affect
land use and d opfnent i Hawaii.
Chapter 343 requires preparation of an
environmental assessment for certain
types of programs or projects to be initi-
ated by any agency or applicant.” If the

for climate chan

State government agency accepting the
environmental assessment determines

_the proposed action will have a “signifi-

cant effect” on the environment, it shall
require preparation of an environmental
impact statement.™

In the 2008 legislative session, a bill
was introduced to require environmental
impact statements to address ‘climate
change.* House Bill 2103 cited a recent
decision by the United States Cour
Appeals for the Ninth Circuit, whi
held for the first time that federal age
cies must assess carbon dioxide emissions
and other climate change impacts in
environmental review documents pre-
pared under the Nattonal
Environmental Policy Act.® In Center for
Biological Diversity v. National Highway
Traffic Safely Adminisiration, the court stat-
ed, “The impact of greenhouse gas
emissions on climate change is precisely
the kind of cumulative impacts analysis
that NEPA requires agencies to con-
duct.”®
Chapter 343 to require disclosure in an
environmental impact s't'z'i'téﬁ}'ent of the

The bill sought to amend

“effects of a proposed: actlon as a con-
tributor to climate change: i
also sought to amend the defi
“significant effect” under Chapt r
include consideration of act1ons. that

“impact climate change.”®

Although House Bill 2103 was not
passed, the effort to address climate
change through Hawaii’s cavironmental

impact statement law is consistent with
similar measures in California and
Washington. For example, California’s
Attorney General has interpreted the
California Environmental Quality Act’s
bread definition of “significant environ-
mental effect” to require the considera-
tion of climate change in environmental
review documents.® On the local level,
in  August 2007, King County,
Washington became the first in the
nation to order county agencies to con-
sider climate change impacts as part of
their project review under Washington’s
State  Environmental Policy Act
(“SEPA’).* In support of its order, King
County cited the 2007 United States
Supreme Court deciston in Massachuseits
v. LP4, in which the Court determined
that greenhouse gases are an “air pollu-
tant.”™ Similarly, on December 3, 2007,
the City of Seattle adopted an ordinance
which requires developers to quantify
greenhouse gas emissions for all projects
subject to the City’s environmental
review and permitting process under
SEPA.™

= In  addition to environmental
¢t assessment, local governments
reasingly requiring “green build-

Green Building Co

green rating sys
(Leadership in e
Environmental Design) hat many cities
have integrated into their building ordi-

nances or green bﬁiIding programs.
More than twenty- ﬁvc US. cities have
initiated green bulldmg programs which
require new public buildings to meet
LEED standards. In 2006, Mayor Mufi
Hannemann signed into law a bill
requiring afl new City and County of
Honolulu facilities larger than 5,000
square feet to meet a minimum LEED
standard of environmentally sensitive
design when [easible or appropriate,
beginning in fiscal year 2008.%




Endangered Species
and Habitat
Protection

Endangered species may play an
important role int the development of cli-
mate change law and policy in Hawail.
Hawaii has more plants and animals list-
ed as endangered or threatened under
the federal Endangered Species Act
(“ESA") than any other state in the
nation.” Scientists expect climate
change to bring Hawail more storms
and less cloud cover, both of which
may adversely affect the recovery of
Hawaii’s endangered species.” This
may prompt legal and regulatory action
in Hawait as it has elsewhere. Tor exam-
ple, in 2004, the Center for Biological
Diversity (“Center”), an environmental
organization active in climate change
issues, petitioned the US. Fish and
Wildlife Service to list the polar bear as
threatened under the ESA. The Center
has also filed petitions seeking state and
federal protection for two species of
coral native to Florida and the
Caribbean.™ Listing of a species under
the ESA triggers significant
restrictions, including the prohibiti
“taking” of listed species
tion of the species’ critical

cear to he impaired under the
Cléan Water-Act due to ocean acidifica-

absorption of
human-produced carbon dioxide from
GHG emi_:;sions.96 The federal Clean
Water Acte;requires states to revise their
list of “impaired” water bodies that fail
to meet water quality standards on a
periodic basis, which allows states to set
limits on the discharge of pollutants that
are contributing to impairment.”” The
Center submitted data to the
Department contending Hawaii’s ocean
waters are being degraded by carbon
dioxide absorption. Ocean acidification
is alleged to harm marine ecosystems by
changing seawater chemistry and

Arbitration

“Anyone can become angry - that is easy, but to be
angry with the right person, to the right degree, at
the right time, for the right purpose, and in the right

way - that is not easy.” .
Aristotle

Dan Bent

Mediator & Arbitrator

Dispute Prevention and Resolution, Inc.
1001 Bishop Street » Pauahi Tower

Suite 1155 » Honolulu

248-0080

NOTICE TO ATTORNEYS INTERESTED IN PROVIDING
LEGAL SERVICES
TO THE STATE OF HAWAII

Licensed attorneys who wish to provide legal services to the State for
the fiscal year commencing July 1, 2008, are invited to submit a
Statement of Qualifications and Expression of Interest to the Attorney
General. Attorneys will be considered for contract under Hawaii
Revised Statutes §103D-304, as the need arises.

A new statement must be subrnitted pursuant to this Notice, even if
you submitted a statement in the past. Attorneys from the same

firm must submit separate statements.

The practice areas in which we anticipate we may need legal services are
listed on our website at http://hawaii.gov/ag. Attorneys may list other
areas of practice but are limited to no more than three areas.

Form statemenis are available at http://hawaii.gov/ag or may be
requested by telephone at (808) 586-1287 or facsimile (808) 586-
1239 (Attention: Cora Lum, Administrative Services Manager)

Your completed statement must be postmarked or received by
the State Department of the Attorney General by Friday, June
6, 2008 to be eligible for consideration for the entire fiscal
year commencing July 1, 2008 and ending June 30, 2009.

A statement received after June 6, 2008, will be considered a "late
submittal” for the balance of the fiscal year as follows:

A late submittal received between:
June 7 - September 5, 2008
September 6 - December 5, 2008
December &, 2008 — March 6, 2009

Will be considered beginning:
October 1, 2008
January 1, 2009
April 1, 2009
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impeding the growth of coral.”

The Hawaii Legislature passed Act
234 to address the significant environ-
mental and economic challenges posed
In addi-
tion to the challenges, however, th

by climate change in Hawail.

Legislature affirmed certain op
ties and benefits associated with the law
call to action. By embracmg pioneering
technologies to address climate change,
Hawaii may position its economy, tech-
nology centers, financial institutions, and
businesses to benefit from national and
international efforts to address climate
change.™ Hawail has the opportunity to
lead the way in alternative renewable
energy development and use.'" And Act
234 may continue the State’s trad}tlon of
envircnmental leadershi

“an example to.othe
government, and other

tect our fragile global env1ronmcn

1 Climate change refers to any significant
change in measures of climate (such as temper-
ature, precipitation, or wind) lasting for an
extended pericd (decades or longer). Global
warming is an average increase in the tempera-
ture of the atmosphere near the Earth’s surface
and in the troposphere, which can contribute to
changes in glebat climate patterns.  The
National Academy of Sciences has suggested
the phrase ‘climate change’ is growing in pre-
ferred use to ‘global warming’ because it con-
veys that there are other changes in addidon to
rising temperatures.
Protection Agency, Climate Change:
I n f o r m a t i o n ,
htip:/ /www.epa.gov/climatechange/basicinfo.
html.

2 2007 Haw, Sess. Laws, Act 234 §l(a); H.B.
226, 24th Leg. (Haw. 2007). The primary co-
sponsors of House Bill 226 were State of
Hawaili House of Representatives members
Josk Green, John Mizuno, and Cynthia
Thielen. House Bill 226 passed with broad
bipartisan support; the votes were 48-2 in the
House and 22-3 in the Senate.

3 2007 Haw. Sess. Laws, Act 234 §1(a).

4 o

3 2007 Haw: Sess. Laws, Act 234 § 5(a) {codi-
fied at Haw, Rev Stat. § 342B-72(a)(1)).

6 2007 Haw. Sess. Laws, Act 234 §1(a). Sez also
Intergovernmental Panel for Climate Change,
Climate Change 2007: The Physical Science
Basis {20073,
htip://www.ipcc.ch/pdf/assessment-
report/ard/wgl/ard-wgl-spm.pdi.

7 Id

1J.5. Environmental
Basic
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“does  not

8 Kyoto Protocol to the Framework Conven-

tion on Climate Change, Dec. 11, 1997, 37

ILM. 22

9 I

10 M

11 United Nations Framework Convention on
) Change: Kyoto  Protocol,

cc.int/kyoto_ protocol/items/ 2830,

ited Nations Framework Convention on
Ghange: United States ol -America

2007, §.2191, 110th
14 I

15 Consolidated Appropriations Act, 2008,
Pab. Law No. 110-161.

16 Id' i

[7 Cal. A.B. 32, 2006 Cal. Stat., ch. 488 (codi-
fied at California Health & Safety Code §§
38500-38599).

18 Cal. Health & Saf. Code § 38550,

19 Cal. Health & Safl. Code § 38530{a).

. 20 Cal. Health & Saf. Code § 38570.

1::2007 Haw: Sess. Laws, Act 234 § 2. Act 234
define  “greenhouse  gases.”
California’s climate change law regulates six
greenhouse gases:
nitrous oxide, hydrofluorocarbons, perfluoro-
carhons, and sulfur hexaﬂuorlde Cal H. & Sal.
Code § 38505.
22 2007 Haw. Sess, Laws, Act 234 § 5(a)."
23 Haw. Rev. Stat, § 342B-71. \
24 See “Greenhouse Gas Emissions in Has
Grew 7.5% from 1992 to 2005,” Enpironmer
Hawati, Jan. 2008, at 6.

25 Haw Rev Star. § 342B-72,

26 Haw. Rev. Stat. § 342B-72{a).

27 Haw. Rev. Stat, § 342B-72(a)(1).

28 Id

29 Haw. Rev. Stat. § 342B-72(c)1).

30 Haw: Rev. Stat. § 342B-72(a)(2).

31 I

32 Haw. Rev. Stat. § 342B-72(d).

33 2007 Haw. Sess. Laws, Act 234 § 4{3), (4).
34 State of Hawaii Department of Business,
Economic Devetopment and Tourism:  Task
http:/ /hawaii,gov/ dbedt/
info/energy/greenhouse/task_force_members.
html,

35 2007 Haw. Sess. Laws, Act 234 § 45).

36 State of Hawaii Deparlrnent_ of Business,
Economic Development an'.d_ Tourism: Task
Force Members, hup://hawaii.gov/dbedt/info
/energy/greenhouse/ task_force_fnerr:}bér_s.htm

carbon dioxide, methane,

Force Members,

37 2007 Haw. Sess. Laws, Act 234 §84(1

38 2007 Haw. Sess. Laws, Act 234 § 4.
39 State of Hawaii Department of Busmess
Economic Development and Tourl_sm Task
Force Members, http:// hawaii.gov/_dbédt/ info
Jenergy/greenhouse/ task_force_members.htm
L ;.

40 2007 Haw. Sess. Laws, Act 234 § 4(6), {7).

41 State of Hawaii Department of Business,

Economic Development and Tourism: Task

Torce Members, http://hawaii.gov/dbedt/info

/energy/greenhouse/task_force_members.

htm.

42 2007 Haw: Sess. Laws, Act 234 § 5(b).

43 2007 Haw. Sess. Laws, Act 234 § 3.

44  See Laurence K, Lau, “Hawail & Climate

Change,” address before the Hawatii State Bar

Association Natural Resources Section (Oct. 16,

2007); see afso “Greenhouse Gas Emissions in

Hawaii Grew 7.5% from 1992 to 2005,

Environment Hawair, Jan. 2008, at 6.

45 2007 Haw. Sess. Laws, Act 234 § 3.

46 2007 Haw. Sess. Laws, Act 234 § 5.

47 2007 Haw. Sess. Laws, Act 234 § 5(a).

48 M.

49 2007 Haw: Sess. Laws, Act 234 § 5(c).

50 2007 Haw. Sess. Laws, Act 234 § 6.

51 2007 Haiv Sess, Laws, Act 234 § 6(2).

52 2007 Haw. Sess. Laws, Act 234 § 6(4).

53 2007 Haw: Sess. Laws, Act 234 § 6(7).

54 2007 Haw Sess. Laws, Act 234 § 6(8).

55 2007 Haw. Sess. Laws, Act 234 § 6(11).

56 Haw Rev Star § 342B-73.

57 Id

58 Haw. Rewv. Stat. § 342B-32.

59 2007 Haw. Sess. Laws, Act 234 § 6(5).

60 2007 Haw. Sess. Laws, Act 234 § 6(9).

61 California Environmental Protection Agen-

cy Air Resources Board, Climate Change

Program for Mobile Sources, hutp://www.

a. gov/ce/cems/ cems.itm.

007 Haw. Sess. Laws, Act 234 § 6(3).

Haw. Sess. Laws, Act 234 § 6(1).

GO? Haw: Sess. Laws, Act 234 § 6(5).
(
(

)

)

)

7 Haw. Sess, Laws, Act 234 § 6(10).
__200 Haw. Sess. Laws, Act 234 § 6(12). ",
67200 Haw Sess. Laws, Act 234 § 7.
68 2007 Flaw. Sess. Laws, Act 234 §
69 Haw Rev. Stat. § 342B-4
70 Haw. Rev. Stat, § 342B-47(c
71 Id.
72 Haw. Rev. Stat, § 342B
73 Haw Rev. Stat. § 342
74 Haw. Rev. Stat. § 34—2
75 Haw. Rev. Stat. § 342 _
76 Haw. Rev. Stat. § 342B-56().

77 2007 Haw. Sess. Laws, Act 234 § 6(2)(c).

78 2007 Haw. Sess. Laws, Act 234 § 6(8).

79 Europa, European Commission, Climate
Change  Emissions Trading  Scheme,
hittp:/ /ec.europa.eu/environment/ climat/emis
sion.hem.

80 Polly Towilt and Olivier Theard, “The
Global Warming Solutions Act (AB 32%
Raising the Temperature
Business,” Cafifornia Environmental Insider, Nov.
15, 2007, at 5.

81 Haw. Rev. Stat. §343-3(@)(1).

82 Haw. Rev Stat. §343-5(b)-(c}.

8% H.B. 2103.

84 Id.

85 508 E3d 508, 550 (9¢h Cir. 2007).

86 H.B. 2103 at para. 1.
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87 Id. at para. 2,
88 Pub. Res. Code § 21083(h); Polly Towill and
Olivier Theard, “The Global Warming
Solutions Act {AB 32} Raising the
Temperature of California Business,” California
Enuvironmental Insider, Nov. 15, 2007 at 5.

89 Steven Jones, “King County (WA) First in
the Nation To Require Climate Change
Impacts To Be Considered During
Environmental Review of New Projects,”
Marten Law Group Envirommental News, Aug,
1, 2007, htp://wwwmartenlaw.com/news
/2720070801 -climate-sepa-review.

90 127 . Cr. 1438, 1460; 167 L. Ed. 2d 248
{2007),

9] Linda Larson, “Local Governments Use
Both Carrots and Sticks to Encourage Green
Buildings,” Marten Law Group Environmental
News, Dec. 5, 2007, http://wwwmarten
iaw.com/news/?20071205-green-bldgs-encour-
aged.

92 Rev. Ord. Honolulu § 2-9.3.

93 16 US.C. § 1531-1544 (2000); U.S, Fish and
Wildlife Service, “Hawaii Leads Nation in
Number of Candidate Species,” May 16, 2003,
http:/ /www fivs.gov/ pacificislands/wnews/can
didatelistingpdf.

94 Lynda Arakawa, “Isle temperatures are ris-
ing” Honolulu Advertiser, March 23, 2008,
htp:/ /www honoluluadvertiser.com/apps/pbc
s.dll/article? AID=/20080325/NEWS11/8032
50342/-1/NEWSI L.

95 Center for Biological Diversity, “Petition To
List Acropora Palmata (Elkhorn Coral),
Acropora Cervicornis (Staghorn Coral), and
Acropora Prolifera (Fused-Staghorn Coral) as
Endangered Species Under the Endangered
Species Act” (March 3, 2004}

96 Center for Biological Diversity, “Seven
Coastal States Petitioned to Address Ocean
Acidification: Clean Water Act Requires
Regulation of Carbon Dioxide That Could
Drive Ocean Species Extinet,” August 13, 2
hiup:/ /www.biologicaldiversity.org/ news/
_releases/ ocean-acidification-08-15-200
97 See 33 US.C. § 1313(d). :
98. Center for Biological Diversity,
Coastal States Petitioned to Address: Ox
Acidification: Clean Water Act] equires
-gulation 6f, Carbon Dioxide That Could
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